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INTRODUCTICN

An arbitration hearing between the parties was held in Harvey,

Illinois, on November 14, 1978.
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BACKGRCOUND

Stevan J. Parojcic was erployed by the Cavpany an September 3, 1975,
and worked in the Plant No. 3 Coke Department. Parojcic's last day worked with
the Campany was June 14, 1978. He called his foreman and reported off for his
scheduled turns of June 15 through 17, 1978, stating that he was "sick."
Parojcic was scheduled off on June 18, 1978, and he failed to report for his
scneduled turn on June 19, 1978. On June 21, 1978, he reported off stating
that he was sick, would be off for the remairder of the week, and would call -
in trhe event that he could not report for work. The Campany received no fur-
ther report offs fram Parojcic and his absence continued for the next five days
for which he was scheduled (Sunday through Thursday) cammencing on June 25,
1978.

Cn July 3, 1978, the Campany wrote to Parojcic advising him that

he had been absent fram work for five days without notification to the Company.



H2 was informad that unless he reported "for work or notified the Cawpany
within five days fram the date of delivery or attempted delivery of this let-
ter, you will be terminated pursuant to the provisicn of Article 13, Sectica
11-p-(3) of the August 1, 1977 Collective Bargaining Agreement." That letter
was sent by certified mail and was delivered on July 7, 1978, at the hcme of
Parojcic's parents, which he had listed as his address (4120 Grant Street,
Gary, Indiana). Scomeone at that address nared "Parojcic" receipted for the
letter. The Cawpany heard nothing further from Parojcic in response to that
letter, and on July 13, 1978, Parojcic was terminated fram exployment.

n July 28, 1978, a grievance was filed in Step 3 of the grievance
procedure contending that the action taken by the Campany in texminating
Parojcic from employment was "unwarranted and ﬁnjust in light of the circum-—
stances." The grievance requested that Parojcic be reinstated to employment
and paid all moneys lost.

The parties held a Third Step meeting on August 16, 1978. The Can-
pany informed the Union's representative that the grievance was not properly
filed since it was not filed in the grievance procedure within the time limits
prescribed under Article 13, Section 11-b-(3) of the Agresment. The Campany
further informed the Union that né evidence had been sukmitted which would
verify a contention thaf. the grievant was .unable to "report for work or to
notify kecause of emergency 61: other justifiable reasons....”

The Union contended basically that Parojcic had reported to the

Ccmpan_?'s Medical Department on June 21, 1978, and had been informed by the



Cmpaﬁy's doctor that he should return to see his doctor and to receive treét—
menc for the condition which had caused his absence fram June 14, 1978. The
call that Parojcic made to his foreman on June 21, 1978, emanated fram a tele-
- phone in the C_ompany's Medical Department. The Union contended that Parojcic
continued to absent himself fram work‘ because he was 111 and that Parojcic was
not released for return t;o work until July 27, 1978, when he visited his doc-
tor and was informed that he could return to work. The Union contended that
Parojcic had moved from the hare of his parents in Gary to Griffith, Indiana,
and that he had no telephone and could not receive a camunication fram his
_mother that a certified letter had been delivered to his parents' hame in
Gary, Indiana, on July 7, 1978. It was the contention of the Union that when
Parojcic visited his parents on July 28, 1978, he received the letter of im-
pending termination for the first time, and immediately contacted Union repre-
sentatives and filed a grievance on the same day.

. It was the contention of the Union that since Parojcic was ill,
under the care of a physician, and was medically unable to report for work at-
ter he had attempted to return to work on June 21, 1978, his seniority with
the Caunpany could not be terminated.

The issue arising out of the filing of the grievance became the

- subject matter of this arbitration proceeding.

DISCUSSICN

The provisians of the Agreement cited by the parties as applicable

in the instant dispute are hereinafter set forth as follows:




13.60

13.63

13.68

"ARTICLE 13

"SENTORITY

ki Kk

“SECTION 11. CALCUIATION OF CONTINUQUS SERVICE AND TERMINATICN
OF SEMIORITY RIGHT. , :

kik

"b. Continuity of service and the employment relationship shall be
broken and terminated in the manner set forth in paragraph "c" ke~
low and when:

"(l) o
2y ...

"(3) An employee is absent fram work without notifying the Carpany
after having been sent to his last known address by certified mail,
return receipt requested, as shown on Camnpany records after the
first five (5) workdays of absence a written notice to report fox
work within five (5) days, unless unable to report for work or to
notify because of emergency or other justifiable reasons. Such
notice shall be deemed received by the emplcoyee as shown by the
date of delivery or the date delivery was attempted to be made on
the Post Office return receipt. A copy of such letter will be
sent to the employee's grievance camitteeman. In the event a
written grievance under the grievance procedure of Article 6
hereof, beginning with Step 3, is not filed within five (5) days
following a termination under this subparagraph (3), such termina-
tion shall not be subject to appeal under the grievance procedure.

"(4) ...
(5) ...
(6) ...
(7) ...

"c. Subject to the provisions of paragraph b—-(5) akbove, it an
employee shall be absent because of layoff or physical disability,
he shall continue to accumulate continuous service during such
absence for two (2) years, and for an additional pericd equal to
(1) three (3) years, or (2) the excess, if any, of his length of
continuous service at cammencement of such absence over two (2)
years, whichever is less......"




The basic facts are not in dispute. Parojcic last worked on June
14, 1978. He came to the plant on June 21, 1978, where he visited the Medical
Départment and sutmitted a release for work prepared }'ay a Dr. VanDam (Ross
Clinic) which stated that Parojcic had been under that doctor's care "since
June 20, 1978," for "po;sible ulcer" and Parojcic would be able to retum to
work on June 21, 1978. When Parojcic camplained to the Campany doctor that he
was ill and unable to work, the Campany doctor suggested that Parojcic report
off and to have tests made in order to make certain that he was not suffering
fram a bleeding ulcer. Parojcic did call and report oif, stating that he would
be off for the remainder of the week. |

On June 24, 1978, Parojcic visited the Ross Clinic where an X-ray
was taken. The X-ray proved to be negative. The Campany did not receive a
report from a doctor or a laboratory théi'eafter until August 16, 1978. On
June 27, 1978, Parojcic had cbtained an insurance form and that form was re-
turned to the Campany on August 16, 1978, signed by a Dr. Goodwin (Ross Clinic).
That form stated that Parojcic had been treated for severe anxiety and functional
upper GI reaction with hematemasis. That report indicated that the only medica-
tion prescribed was "Mylanta." A partially campleted claim for sickness and ac-
cident benefits was signed by Dr. Goodwin on July 27, 1978, which stated that
Parojcic had been treated on June 20 and July 27, 1978. The reports indicated,
therefore, that Parojcic had visited a doctor on June 20, 1978, and he had not
visited a doctor nor had he been treated medically thereafter until July 27,
1978, same two weeks after the effective date of his texmination from employ-

ment and one day preceding the filing of the grievance on July 28, 1978.




It is conceded that during the entire period of time between June 15
and July 23, 1978, Parojcic had never been hospitalized, had visited a doctor
twice within that period of time, was campletely ambulatory and was under no
form of handicap which would have prevented Parojcic's notification to the Coa-
pany of his imgending absences from work.

Article 13, Section 11 b (3) is clear and unarbiguous. The Carpany
ccplied with the contractual requirements when it sent Parojcic a letter (by
certified mail) directing him to report for work within five days. Parojcic
was required to report within that period of time unless he was "unable to re-
port for work or to notify because of an ewergency or other justifiable reasons.”
Although Parojcic contended that he was sick, he could offer no justifiable rea-
sca for his inability to "notify." All of thé competent evidence in the record
would indicate that Parojcic was ambulatory. He was able to make telephane
calls and the fact that he may not have had a telephone at his new address would
not constitute a justifiable reason for a failure on his part to attempt to cam-
municate with the Company and to provide the Campany with notice of his where-
abouts, his physical condition and his allegad inability to report for work.

It is conceded that the five-day notice was received by sameons at
Parojcic's last-known address on July 7, 1978. Parojcic testified that his
mother had received the notice and had failed to cammmicate with him because
her autarcbile was being repaired. Parojcic offered no explanation for his
failure to communicate with his mother or to receive messages fram his mother
in the period betwéen July 7, 1978 (the date of the receipt of the notice at
Parojcic's formmer address) and July 28, 1978 (the date on which Parojcic filed

a grievance).



Parojcic could offer no reason for his failure or his inability to
notify the Campany of his alleged illness. There was no emergency present
which would have precluded Parojcic fram attempting to communicate with the
Company. There was no other justifiable reason offeréd for Parojcic's failure
to camwnicate with the Campany during tha pericd between June 25, 1978, and
July 28, 1978. Parojcic's texmmination fram employment, therefore, could not
have been subject to appeal under the grievance procedure.

The Union placed primary reliance upon the language appearing in
Article 13, Section 11l c¢. The Union contended that Section 11 ¢ would take
precedence over Section 11 b (3) since it deals exclusively with an employee
who was absent because of a "physical disability.” The Union contended that
the provision requires an employee absent fram work because of é physical dis-
ability to continue to accumulate contih.‘nuous service. The Union contended
that since an employee must cantinue to accumulate continuous service during a
periocd of illness, it would be impossible for the Campany, under those circum~
stances, to terminate such an employee and to break his continuous service.
The Union contended that the procedure followed by the Campany in this case
would result in making a nullity of Article 13, Section 11 c.

The provision relied upon by the Union stands alone and permits
accumulation of continuous service for an employes on layoff or who is absent
because of a physical disability. That provision would be applicable and would
have to be given full faith and credit so long as the employse does not subject
himself to texmination fram employment pursuant to the provisions of Section

11 b (3) or any of the other reasons for termination of service set forth in



Section 11 b. The application of Section 11 b (3) does not make a nullity of
Section 11 c¢. If an employee is properly terminated under Section 11 b, there
would no longer be a contractual obligation to continue to accumulate seniority.

In substance, the evidence in the record fails to establish the
existence of an ervergaﬁcy or any other justifiable reason for Parojcic's fail-
ure to either report for work or to notify the Campany of his inability to re-
port for work because of a claimed physicai disability. The Company camplied
with the procedures set forth in Article 13, Section 11 b (3). A certified
letter was sent to Parojcic at his last-known address, and that letter was de-
livered at that address and received by Parojcic's parent. Parojcic offered
no logical reason for_his failure to obtain his mail for the period between
July 7 and July 28, 1978. He was ambulatory dﬁring that period of time. He
was not hospitalized, nor was he under -the continuing care of a physician.
His doctor had released him for return to work on June 21, 1978. He next saw
a doctor on July 27, 1978. The Campany fully and camletely camplied with the
contractual notice requirements. Parojcic could not establish the existence
of an emergency or any other justifiable reason for his failure to notify the
Campany of the reason for his continuing absence fram work. The termination
of July 13, 1978, therefore, became effective. Since Parojcic failed to file
a grievance within five days thereafter, the termination could not be subject
to appeal under the grievance procedure.

For the reasons hereinabove set forth, the arbitrator must find
that the Campany did not violate Article 3, Section 1, nor did it violate Arti-

cle 13, Section 11 b (3) or c thereof when it terminated Stevan J. Parojcic

from employment.




AWARD

Grievance No. 3-N-27
Award No. 651
The Campany did not violate Article 3, nor did it violate any ap-
plicable provision of Article 13, Section 11, when it terminated the services

of Stevan J. Parojcic. The grievance is hereby denied.
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! ARBITRATOR

Decenber é , 1978
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CHRONOLOGY

Grievance No. 3-N-27

Grievance filed (Step 3) | | July 28, 1978
Meeting between Step 3 Representatives | A August 16, 1978
Memorandum of Meeting ~ August 28, 1978
Step 4 Appeal » ~ September 5, 1978
Meeting between Step 4 Representatives | Septermber 13, 1978
Memorandum of Meeting , . October 13, 1978
Appeal to Arbitration October 20, 1978
Arbitration Hearing _ | "November 14, 1978

Date of Award December 6, 1978
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